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IN THE 


United States Court of Appeal^ 

for the District of Columbia 


January Term, 1943. 


No. 8426. 


CHRISTINE MAGRUDER 
HARRY F. MAGRUDER 
ALICE E. MOSE 
LAURA V. DYER 
NETTIE M. LeQUETTE 
CLARA A. WINDSOR 


WILLIAM E. S. MAGRUDER 


vs. 


Appellants 


MARY SUE MAGRUDER 

Appellee 


APPEAL FROM ORDER AND JUDGMENT OF THE DISTICT COUR 
OF THE UNITED STATES FOR THE DISTRICT OF COLUMBIA i 


BRIEF FOR APPELLANT. 

Jurisdictional Statement. 

(a) 

This is an appeal from the decrees of the District Court of 
October 28,1942, denying appellants’ motions for judgment 
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on the pleadings, and for partition and sale of real estate 
situated in the District of Columbia of which appellants are 
owners as tenants in common. 

This Court has jurisdiction of this appeal under the pro¬ 
visions of the District Code, 1940 Edition, Title 17, Chapter 
1, Section 101 (March 3,1901,31 Stat. 1225, ch. 854, Sec. 226; 
March 3,1921, 41 Stat. 1312, ch. 125, Sec. 12). 

(b) 

i This action was filed by the appellants, plaintiffs below, 
under the authority of Title 16, Chapter 13, (Partition and 
Assignment of Dower) District Code, 1940. 

On September 25, 1941, appellants, all of whom are resi¬ 
dents of the District of Columbia, with the exception of 
Nettie M. LeQuette, who is a resident of Maryland, filed 
their Complaint (App. Tr. p. 1, 2), as the heirs at law and 
residuary devisees under the last will and testament of 
"William M. Magruder, deceased, (App. Tr. pp. 3, 4) naming 
the appellee, widow of said deceased, as party defendant, 
and setting forth that the appellants are the owners, as 
tenants in common, of an undivided one-seventh share each 
in Lot number 61, in Square number 4063, improved by a 
brick dwelling numbered 1238 Neale Street, Northeast, 
Washington, District of Columbia; that said real estate con¬ 
sists of a single house and lot, and is incapable of being di¬ 
vided in specie among the parties in interest; and that volun¬ 
tary petition and sale of said real estate is impossible for 
the reason that the appellee is unwilling to agree thereto. 
Appellants prayed that said property be sold and the pro- 
ceeds^thereof divided among the parties in interest therein 
according to their respective rights. 
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The appellee, in her Amended Answer, filed on January 
27, 1942, (App. Tr. pp. 5, 6, 7), admitted all of the facts 
alleged in the Complaint, but set up by way of defense that 
she is entitled to dower in said real estate for the remaindej: 
of her natural life, and that said property can not lawfully 
be sold or partitioned without her consent, which consent 
she declined to give. By way of counterclaim, appellee prayf 
ed for judgment against the appellants for one-third of the 
rents and profits arising out of said property from the daU 
of death of her husband. 

Thereupon, on September 1, 1942, the appellants filed q 
motion for judgment on the pleadings; that the dower olj 
the appellee in said real estate be laid off and assigned td 
her according to law; and that the Court decree a sale oij 
said real estate and a division of the money arising frouJ 
such sale among the parties according to their respective 
rights. (App. Tr. pp. 8, 9.) 

On September 23,1942, appellee also moved for judgment 
on the pleadings. (App. Tr. pp. 10, 11.) 

Statement of Case. 

All of the essential facts in the case are admitted in the 
pleadings, were conceded upon argument of the motions, 
and are also set forth in the decree of October 28, 1942, 
the pertinent portions of which are set forth in Appellants 
Appendix, page 1. 

The issues raised by the pleadings were submitted to the 
Court as pure questions of law, and are so submitted in this 
appeal, (Appellants’ App. p. 3), and upon hearing the re¬ 
spective motions of the parties and after full argument by 
counsel on both sides, in open Court, the Court below, on 
October 28,1942, passed decrees in which it— 
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(1) . Granted appellants’ motion for assignment for 
dower to appellee and granted and assigned to appellee one- 
third of the net rents, issues and profits of said real estate. 
(Appellants' App. p. 2.) 

(2) . Denied appellants’ motion for judgment on the 
pleadings and for sale and partition of said real estate. (Ap¬ 
pellants’ App. p. 2.) 


Statutes Involved. 

The following sections of Title 16, Chapter 13, District of 
Columbia Code, 1940 Edition: 

“Section 1301, Partition.—The equity court may de¬ 
cree a partition of any lands, tenements, or heredita¬ 
ments on the bill or petition of any tenant in common, 
claiming by descent or purchase, or of any joint tenant 
i or coparcener: or if it appear that said lands, tene¬ 
ments, or hereditaments can not be divided without Joss 
or injury to the. parties interested, the court m-ay decree 
i a sale thereof and a division of the money arising from 
such sale among the parties, according to their respec- 
I tive rights; and this section shall apply to cases where 
all the parties are of full age, to cases where all the 
parties are infants, to cases where some of the parties 
are of full age and some infants, to cases where some or 
all of the parties are non compos mentis, and to cases 
where all or any of the parties are non-residents; and 
any party, whether of full age, infant, or non compos 
mentis, may file a bill under this section, an infant by his 
guardian or prochein ami and a person non compos 
mentis by his committee; Provided, That in every case 
of partition any tenant in common who may have re¬ 
ceived the rents and profits of the property to his own 
use may be required to account to his cotenants for their 
respective shares of said rents and profits, and any 
amounts found to be due on said accounting may be 
charged against the share of the party owning the same 
in the property, or its proceeds in case of sale. (Mar. 3, 
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1901, 31 Stat. 1203, c. 854, sec. 93; June 30, 1902, 321 
Stat. 523, c. 1329.) ” 

“Section 1302. Assignment of Dower.—Whenever 
any person or persons shall hold real estate, by descent 
or purchase, in the whole of which a widow is entitled 
to dower, either the widow or any person entitled to 
said property or an undivided share therein may ap¬ 
ply to said court to have the widow's dower therein 
assigned; and thereupon the court shall appoint three 
commissioners to lay off and assign said dower, if 
practicable, the report of said commissioners to be 
subject to ratification by the court. In all cases of 
partition between two or more joint tenants or tenants 
in common of real estate, in the whole of which a widow 
is entitled to dower, the said dower shall be laid off 
and assigned, in like manner, before said partition 
shall be decreed. When an estate of which a womern is 
dowable is entire, and the dower can not be set off 
thereout by metes and bounds, it may be assigned by 
the court as of a third part of the net rents, issues, 
and profits thereof . (Mar. 3,1901, 31 Stat. 1202, c. 854, 
sec. 86.) ” 

“Section 1305. Sale of land; assignment of dower, 
etc.— Whenever a decree is rendered for the sale of 
land, in the whole of which a widow is entitled to dower, 
if she will not consent to a sale of the same free of her 
dower, the court may, if it appears advantageous to 
the parties, cause her dower to be laid off and assigned 
as aforesaid. If she will consent in writing to the sale 
of the property free from her dower, the court shall 
order the same to be sold free of her dower, and shall 
allow her, in commutation of her dower, such portion 
of the net proceeds of sale as may be just and equitable, 
not exceeding one-sixth nor less than one-twentieth, 
according to the age, health, and condition of the widow. 
(Mar. 3, 1901, 31 Stat. 1203, c. S54, sec. 89.)” 


“Section 1306. Sale of indivisible property.— When¬ 
ever real property is decreed to be sold for the purpose 
of division of the proceeds between tenants in common 
because the said property is incapable of being divided 
between them in specie, the court may decree a sale of 
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the property free and discharged from any right of 
dower by the wife of any of the parties in his undivided 
share. (Mar. 3,1901, 31 Stat. 1203, c. 854, sec. 90 .) 99 

Statement of Points. 

1 The Court erred in holding that a partition and sale of 
• said real estate free of the dower interest of the appellee, 
and a division of the proceeds thereof between the parties 
according to their respective rights can not be decreed 
without the consent of the appellee. 

SUMMARY OF ARGUMENT. 

Point I. 

Title 16, Chapter 13, Sections 1301, 1302, and 1305, Dis¬ 
trict Code, 1940, entitle the appellants to partition as of a 
matter of right, and without the consent of the widow en¬ 
titled to dower in the property. 

Point II. 

The facts in the case, and the interest of the parties, 
render it proper that the said real estate be sold as pro¬ 
vided in Sections 1301 and 1305 of the Code, above cited. 

The Court below had jurisdiction under its general 
equitable powers to afford full and complete relief to all 
parties concerned in these proceedings, according to their 
respective rights and interests, which includes recognition 
and protection of the dower interests of the appellee by 
decreeing a sale of the property, assigning as dower a one- 
third interest in the proceeds of the sale for the life of the 
appellee, and permitting the balance of the proceeds to be 


distributed to the appellants according to their respective 
interests. 

ARGUMENT. 

Point I. 

It is a rule of both civil and common law that no one 
should be compelled to hold property in common with an¬ 
other, and the right of partition by tenants in common is an 
incident of ownership which is only limited by such re¬ 
straints as the law has put upon it in regard to personal 
capacity and mode of conveyance. 

Byers v. Byers, 183 Pa. 502 : 38 Atl. 1027; 39 L. R. 
A. 537. 

Coldwell v. Snyder, 178 Pa. 420; 35 Atl. 198; 35 
R. A. 198. 

And any tenant in common, whose title is clear, is en¬ 
titled to partition as a matter of right, and without alleging 
any special reasons for partition. 

Willard v. Willard, 145 U. S. 116; 12 Sup. Ct. 81^; 
36 L. Ed. 644. 

Chapter 13, of Title 16, District Code, 1940, 
“Partition and Assignment of Dower” confers upon 
court equitable jurisdiction over the subject matter of 
litigation, and in Section 1301 thereof, full authority 
given the court to grant partition # * on the bill 
partition of any tenant in common, claiming by descent 
purchase * * V’ 

In 37 C. J. 348, it is said that “ * * * it is very 
held, in the absence of express statutory provision to 
contrary, that those holding the fee in the estate as 
tenants are entitled to partition of the estate vested 
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them, although an unassigned dower right exists in the 
land sought to be partitioned # * V’ 

It was unnecessary for the appellants to have the consent 
of the appellee to support their petition for partition. She 
■was made a party defendant, because it is a condition 
precedent to partition in this District that dower be first 
assigned. 

Title 16, Chapter 13, Sec. 1302, District Code, 1940. 

Hasler v. Williams, 34 App. D. C. 319. 

At' the commencement of this action dower had not been 
assigned. The appellee is not a cotenant with the appel¬ 
lants and has no right either to consent or object to the 
partition of the land involved. 

Leonard v. Motley, 75 Me. 418. 

Blaisdell v. Pray, 68 Me. 269. 

Blanchard v. Blanchard, 48 Me. 174. 

I Motley v. Blake, 12 Mass. 280. 

Ward v. Gardner, 112 Mass. 42. 

Persinger v. Jubb, 52 Mich. 306; 17 N. W. S51. 

Hayes v. McReynolds, 144 Mo. 348; 46 S. W. 161. 

Bleeker v. Hennion, 23 N. J. Eq. 123. 

In Ward v. Gardner, 112 Mass. 42, the Court said: 

“Her right to have dower is no bar to a partition 
among the tenants in common * * # . If he cannot 
have partition until dow r er is set out, it would be in 
the po-wer of the widow, and any one of the heirs or 
tenants in common, to defeat it altogether during the 
life of the widow.’’ 


Point II. 

i Title 16, Chap. 13, Section 1301, District Code, 1940, pro¬ 
vides that “* * * if it appear that said lands tenements, 
or hereditaments can not be divided without loss or injury 
to the parties interested, the court may decree a sale there- 
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of and a division of the money arising from such sale 
among the parties, according to their respective rights; 
• • • Th e real estate involved is a single piece of land 
improved by a brick dwelling house, which concededly can 
not be divided among the seven appellants in specie, anp 
it is apparent that any attempt on the part of these seve^i 
adult people to manage a single house and lot during the 
remainder of the life of the appellee would be burdensom^, 
at the least, and entirely unprofitable to them as individuals. 
For these reasons the Court below was fully warranted and 
authorized, upon the application of the appellants, in de¬ 
creeing the partition and sale of the property, and it is sub¬ 
mitted that the appellants are entitled to such a decree as 
a matter of right. 

The provisions of the District Code hereinbefore quoted 
and cited specifically authorize the partition and sale o|t* 
lands subject to dower, and provide the method of assign¬ 
ing dower in cases where the widow refuses her consent, 
as well as those in which she refuses her consent, and re¬ 
quire that her interest be either assigned or commuted. 

Devlin v. Esher et al., 52 App. D. C. 30, 280 Fed. 

1004. 

By section 1305 of said Chapter 13, the statute provides 
that if the widow will not consent to a sale of the land free 


of her dower “the court may, if it appears advantageous 
to the parties, cause her dower to be laid off and assigned 
as aforesaid This is a reference to Section 1302 of said 
Chapter 13, wherein provision is made for the assignment 
of dower in “ * # * cases of partition between two or mor4 
joint tenants or tenants in common of real estate in the 
whole of which a widow is entitled to dower # * V’ Un¬ 
der that section it is provided that where the dower can non 
be set off by metes and bounds, it “ * * # may be assignee 
by the court as of a third part of the net rents issues anc 
profits thereof. ” 
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It will be contended by the appellee that a sale of the 
property ought not be decreed because it will defeat her 
dower in the net rents, issues, and profits of the land. This 
does not necessarily follow. The Code does not make it 
mandatory upon the court to maintain the estate intact dur¬ 
ing the entire remainder of the life of the widow in order 
to secure to her a one-third interest in the net rents, issues 
and profits thereof. To have done so w’ould have defeated 
the established right of the cotenants to have partition and 
sale. 

The court below, by reason of its equitable jurisdiction 
over dower and partition alike, wdrieh is concurrent with 
statutory remedies, had the powder to afford complete relief 
between all the parties hereto. 

4 Pomeroy’s Equity Jurisprudence, 5th Edition, 
Secs. 1381, 1382; Sec. 1386 et seq. 

Herbert et al. v. Wren, 7 Cranch (U. S.) 370; 3 L. 
Ed. 368. 

Hopkins v. Grimshaw, 165 U. S. 342. 

West v. East Coast Cedar Co., 101 Fed. 615. 

The only equitable means by w’hich the rights of the ap¬ 
pellants to partition and sale may be secured to them, and 
the dower of the appellee may at the same time be set 
apart and secured to her for her life, thus affording com¬ 
plete relief to all parties in interest in the real estate, would 
be to set aside one-third of the proceeds of the sale of the 
property in such manner that she may receive the interest 
thereon during her life. 

Herbert et al. v. Wren, 7 Cranch (U. S.) 370; 3 L. 
Ed. 368. 

Beavers v. Smith, 11 Ala. 20. 

Alexander’s Ex’x v. Bradley, 3 Bush (Kv.) 667. 

Harrison’s Ex’rs v. Payne, 32 Grat. (Va.) 387. 
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In Herbert, et al. v. Wren, supra , where the widow claim¬ 
ed a gross sum in lieu of her dower, Chief Justice Marshall 
said: 

“The court is of the further opinion that if the par¬ 
ties, or either of them, shall be dissatisfied with the 
allotment of a sum in gross, and shall prefer to hav^ 
one-third part of the purchase money given by the sai * 
Joseph Deane for the lands in which the plainti: 
Susana, claims dower, set apart and secured to her fo 
her life, so that she may receive during life the 
terest accruing thereon, and shall apply to the Circuit 
Court to perform its decree in this respect, the sam 
ought to be done.” 

Conclusion. 

In consideration of all of the foregoing, it is earnestly 
urged that the appellants are entitled to partition of the 
real estate in question; that a sale thereof and a divisioh 
of the proceeds between the parties in interest according tp 
their respective rights is necessary; and that the dictates 
of justice and equity require that such sale be decreed, and 
that the dower of the appellee in said real estate be assigned 
and protected by setting aside and investing for her benefi^ 
during her life one-third of the proceeds of such sale. 

Respectfully submitted, 

R. SIDNEY JOHNSON, 

906-8 Union Trust Building, 
Washington, D. C. 

Attorney for Appellants. 
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APPENDIX. 

12 Order Granting Motion of Plaintiff for Assignment of 

Dower and Overruling Motion of Plaintiff for Judg¬ 
ment on the Pleadings and for Sale and Partition of 
Real Estate. 

This cause came on for hearing and was heard on the 5th 
day of October, 1942, on the motion of plaintiff for judg¬ 
ment on the pleadings, for assignment of dower, and for 
sale and partition of real estate, and it appearing from the 
pleadings and from the argument of counsel for both parties 
that the said real estate known as Lot 61, Square 4063, im¬ 
proved by 1238 Neale Street, N. E., Washington, D. C., in¬ 
volved herein is located in the District of Columbia; that 
the seven plaintiffs are all of legal age and constitute all of 
the children of the late William M. Magruder, deceased, 
who died on the 8th day of August, 1940, and who was the 
legal owner of the said real estate prior to his death; that 
the defendant is the widow of the said William M. 
Magruder, deceased, and as such widow has a dower right 
in said real estate; that the plaintiffs are now the owners in 
fee as tenants in common of said real estate under the will 
of the said William M. Magruder, deceased, subject to the 
dower rights of defendant in said real estate; that the de¬ 
fendant will not consent to the sale of said real estate free 
of her dower, and that the defendant insists that one-third 
of the net rent, issues and profits of said real estate be as¬ 
signed to her as her dower therein; and it appearing further 
that this Court has no power under the law to decree 

13 a sale of said real estate free of defendant’s dower 
right therein, it is by the Court this 28th day of Octo¬ 
ber, 1942, 
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ORDERED, ADJUDGED and DECREED: 

1. That plaintiffs’ motion for assignment of dower to 
defendant out of said real estate be and the same is here¬ 
by granted and one-third of the net rents, issues and profits 
of said real estate are hereby assigned to defendant as her 
dower in said real estate. 


3. That the motion of plaintiffs for a judgment on the 
pleadings and for sale and partition of said real estate free 
of defendant’s dower rights be and the same is hereby de¬ 
nied. 


JAS. W. MORRIS, 

Justice. 

Submitted by: 

James J. Hayden, 

Attorney for Defendant. 

No Objection as to Form. 

R. Sidney Johnson, 

Attorney for Plaintiffs . 
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Appellee. 

Stipulation as to Issues on Appeal. 

It is stipulated and agreed by and between counsel of 
record for the appellants and the appellee, the facts in this 
case as set forth in the pleadings and in the decrees entered 
in this cause on October 28,1942, being undisputed, that the 
following issue of law be submitted for decision of the 
Court: 

1. Did the Court below have the power to decree parti 
tion between the owners, as tenants in common, of the in¬ 
divisible piece of real estate involved in this proceeding, 
and a sale thereof, free from the dower interest of the ap¬ 
pellee, and a division of the proceeds thereof among the par¬ 
ties hereto according to their respective rights, without the 
consent of the appellee thereto ? 

JAMES J. HAYDEN, 

1323 18th St., N. W., 

Washington, D. C., 

Attorney for Appellee. 

R. SIDNEY JOHNSON, 

906-8 Union Trust Building, j 
Washington, D. C., 

Attorney for Appellant. 
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January Term 1943. 


No. 8426. 


CHRISTINE MAGRUDER 
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ALICE E. MOSE, ET AL. 

Appellants 

vs. 

MARY SUE MAGRUDER 

Appellee 


APPEAL FROM ORDER AND JUDGMENT OF THE DISTRICT COURT 
OF THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE. 


SUMMARY OF ARGUMENT. 

The single issue in this case is whether or not a partition 
and sale of land free from dower can be decreed -without 
the consent of the widow. Under the provisions of the 
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District of Columbia Code, the power of the court in cases 
where the widow will not consent is limited to causing 
dower to be set off and assigned if the court finds it advan¬ 
tageous to the parties. 

The few cases in which the precise question involved have 
been decided in this jurisdiction and elsewhere hold unani¬ 
mously that such sales cannot be made without the consent 
of the widow. Appellants have cited no authorities which 
sustain their contentions and their brief merely argues that 
it would be “proper’’ to order such a sale without the 
consent of the widow under the Code provisions applicable. 

ARGUMENT. 

Point I. 

The single issue of law in this case as stated in appellants’ 
brief (p. 6) and as stipulated between the parties (Appel¬ 
lants’ App., p. 3) is whether or not the court may order a 
partition and sale of the real estate involved free of dower 
and without the consent of the appellee. The stipulation 
was necessary because appellant filed a general appeal in¬ 
stead of designating that part of the judgment involving 
the precise point in dispute, as required by Rule 73 (b) of 
the Rules of Civil Procedure in the District Court. Matters 
not involved in this appeal are being adjusted by reference 
to the Auditor of the District Court. 

Point II. 

The statutes of the District of Columbia require the con¬ 
sent of the widow before partition and sale may be ordered 
in the circumstances present in this case. 

Sec. 1305 expressly provides that if the widow will not 
consent to a sale of land free of her dower, the court may y 
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if it appears advantageous to the parties, cause her dower 
to be laid off and assigned. It provides further that if she 
will consent to such sale, the court shall order a sale and 
allow her a commutation of dower. 

It is significant that the statute does not require but 
merely permits the court to cause her dower to be laid off 
and assigned. It is significant also that Congress gives the 
court no authority whatever to order a sale if the widow 
will not consent to it. It would be nonsense to give the court 
discretion to cause dower to be laid off and assigned if it 
appears advantageous to the parties where the widow will 
not consent to a sale, and also by inference give the court 
complete power to order a sale free from dower without the 
consent of the widow. It is inconceivable that Congress 
would overlook the possibility that the widow might refuse 
to consent to the sale of land not readily divisible and 
subject to her dower. The very language of Sec. 1305 
shows that Congress did not overlook that possibility, but 
did consider it, and did give the court discretionary power 
to set off and assign dower only if it appears advantageous 
to the parties where the widow refuses consent to a sale 
free from dower. To read into the statute the complete 
power to order a sale free from dower without the consent 
of the widow would not only violate the express provisions 
of Sec. 1305, but in effect add a new clause thereto. It need 
not be argued that the courts do not have power to legislate. 


Ohio National Bank v. Berlin , 26 App. D. C. 218. 

Martin v. Martin & Browne Co., 27 App. D. C. 59. 

Park v. Reedy 58 App. D. C. 44, 24 F.(2d) 619. 

Finally, Sec. 1305 makes it mandatory’ for the court to 
order a sale free from dower where the widow does consent 
to such sale. If Congress intended to give the court power 
to order a sale free from dower whether the widow con- 
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sented or not, it would have been easy to say so. Instead, 
Congress carefully protected the widow’s dower rights by 
making her consent to a sale free from dower the only way 
by which such sale could be made. The intent of the statute 
is clear from its wording and leaves no grounds for imply¬ 
ing power inconsistent with the limitations of the statute. 

King v. District of Columbia, 51 App. D. C. 160, 270 
F. 562. 

Herder v. Helvering, 70 App. D. C. 287, 106 F.(2d) 
153, cert. den. 308 U. S. 617. 

Point m. 

All of the cases in point affirm the principle that partition 
and sale free from dower cannot be ordered without the 
consent of the widow. 

Very few cases in point have rewarded research, but no 
case has been found which supports the claims of appel¬ 
lants. The following cases uphold the position of appellee: 

Hasler v. Williams, Equity No. 28248, Supreme 
Court, D. C. (now U. S. District Court, D. C.), 
affirmed, 34 App. D. C. 319. 

Shipley v. Mercantile Trust Co., 102 Md. 649, 62 A. 
814. 

Haugh v. Peirce, 97 Me. 281, 54 A. 727. 

Jenks v. Terrell , 73 Ala. 238. 

In Hasler v. Williams, supra, Justice Barnard ruled 
squarely on the point involved and held that the land could 
not be sold free from dower without the consent of the 
widow. The question arose on a bill for partition and sale 
based on difficulty of division in kind, filed by 3 children of 
Hasler against the widow and 3 other children, who filed a 
joint answer contending that the land belonged to the widow 
in fee under Hasler’s will which was executed prior to the 
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acquisition of the land involved. Justice Barnard dis¬ 
missed the bill and said in part: 

“The Code provides that dower, in such case, shall 
be laid off and assigned before partition shall be 
decreed; (Code, Section 86), and according to Section 
89, land in vrhich the widow has a dower, can not be 
sold without her consent, but her dower should be lai^ 
off and assigned before sale is decreed.” 

The bill does not undertake to have dower assignee, 
in anv wav, and does not show anv consent of the 
widow to a sale and commutation of her dower interest: 
and it does appear that she is in possession claiming' 
title adversely to the complainants; and her refusal tc 
consent must be assumed from the pleadings; so that 
at this stage of the case it would not be proper for the 
court to make any decree, either of partition in kind, or 
of partition by sale, although there was no question as 
to title.” [Italics supplied]. 

This court affirmed the decree of the trial court, and 
while the decision does not expressly refer to a sale with¬ 
out the consent of the widow, it does point out that the 
assignment of dower is a condition precedent to partition, 
and that even if dowser were assigned, no partition could be 
had until the question of title under Hasler’s will was deter¬ 
mined. This court had the opportunity of correcting any 
errors in Justice Barnard’s opinion and probably would 
have done so if there were any errors because the question 
of the widow’s consent w*as bound to arise if Hasler’s will 
was not sustained. The only reasonable inference is that 
this court agreed with Justice Barnard’s opinion all the 
way. 

Conversely, the widow cannot compel a sale of land in 
order to get money in lieu of her dower, not can she have 
her dower valued in cash and then require the heirs to pay 
her or submit to a sale of land subject to her dower interest. 

Conrad v. Crouch, 68 W. Va. 378, 69 S. E. 888. 

Lee v. James , 81 Kv. 443. 


Point IV. 

The authorities and arguments of appellants do not 
sustain their position. 

i Under Point I of Appellants 7 Brief (pp. 7, 8) are cited 
several authorities for the principle that appellants have a 
right to partition. That principle is not in issue here. The 
onlv issue is whether appellants have a right to partition 
the sale free from dower without the consent of the widow. 
Appellants have not asked merely for partition; they 
demand partition and a sale of the land without the consent 
of the widow. Byers v. Byers , 183 Pa. 502, 38 A. 1027; 
Caldwell v. Snyder , 178 Pa. 420, 3 5A. 996; Willard v. 
Willard , 145 U. S. 116; Motley v. Blake , 12 Mass. 280; and 
Ward v. Gardner , 112 Mass. 42, all involve partition only, 
and do not include assignment of dower and a sale free 
from dower either with or without the consent of the widow. 

Hosier v. Williams, 34 App. D. C. 319, has been discussed 
under Point III, supra. The D. C. Code provisions have 
been discussed in Point II, supra , as to Section 1305. Sec¬ 
tion 1301 deals with partition among tenants in common and 
joint tenants; Section 1302 provides for the methods of 
securing the widow’s dower. 

Leonard v. Motley , 75 Me. 418, preserves dower in the 
whole land or in the parcels after partition; Blaisdell v. 
Pray , 68 Me. 269, preserves dower in land subjected to levy; 
Blanchard v. Blanchard , 48 Me. 174, preserves dower by a 
metes and bounds assignment; Persinger v. Juhb, 52 Mich. 
306,17 N. W. 851, preserves dower by setting it off in kind; 
Hayes v. McReynolds, 144 Mo. 348, 46 S. W. 161, preserves 
dower by subjecting land after partition to the dower in¬ 
terest; Bleeker v. Hennion, 23 N. J. Eq. 123, involves a New 
Jersey statute giving the court power to decree a sale of 


land free of dower or subject to it. In this case the cour; 
ordered a sale of the land subject to the dower rights of the 
widow. 

Under Point II of Appellants’ Brief (pp. 8, 9,10,11) are 
cited authorities for the principle that: 

“The facts in the case, and the interest of the parties, 
render it proper that the said real estate be sold as 
provided in Sections 1301 and 1305 of the Code, above 
cited.” 

The issue in this case is not whether it is proper but 
whether it is lawful to sell the land free of dower without 
the consent of the widow, under Sections 1301 and 1305 of 
the Code. Appellants have disclosed no Code provision 
upholding their position. 

Now do the cases cited by appellants sustain them. 
Devlin v. Esher , 52 App. D. C. 30, 280 F. 1004, is not i^i 
point, this court saying in part: 


“the sole question being whether the wife of a tenant in 
common of real estate is entitled, in partition proceed¬ 
ings, to dower in her husband’s share of the sale there¬ 
of.” [Italics supplied]. 

Herbert v. Wren , 7 Cranch (U. S.) 370, 3 L. Ed. 368, 
affords appellants no comfort. In that case husband and 
wife leased land in Virginia; during the lease the husband 
died; the widow conveyed her dower interest in trust fdr 
her own use; later the widow and children by evident agree¬ 
ment settled their immediate problems by a judicial decree 
under which all of the land was sold subject to dower. The 
real question was whether the widow could take her dowqr 
and also the benefits under her husband’s will. Chief 
Justice Marshall held that equity had jurisdiction sinde 
plaintiffs were willing to affirm the sale and take money 
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instead of dower, but that the widow must elect between her 
dower and the benefits under the will. Since it is clear that 
the widow consented to the sale, it follows that if the widow 
elected to take dower from the proceeds of the sale, she 
was entitled only to the income from one-third of such 
proceeds. Nowhere in the case is there any doubt that the 
widow consented to the sale. Appellee has no quarrel with 
the decision. 

Hopkins v. Grimshaw, 165 U. S. 342, involved partition 
but not dower; West v. East Coast Cedar Co., 101 F. 615, 
likewise involved partition but not dower. 

Beavers v. Smith , 11 Ala. 20, holds that the widow is not 
dowable in a mill conveyed by the husband, torn down by 
tbe purchaser and a new one erected, but may have cash 
compensation in lieu thereof by an equity proceeding. 

\ Alexander’s Ex’x v. Bradley, 3 Bush (Ky.) 667, holds 
that where a farm was sold and the proceeds invested dur¬ 
ing the husband’s lifetime, the widow is entitled to her 
proper share of such proceeds under the Kentucky statute 
on dower. 

Harrison’s Ex’rs v. Payne, 32 Grat. (Va.) 387, holds that 
where land is sold to pay partnership debts, the widow of a 
deceased partner is entitled to the income from one-third 
of the proceeds of sale, the principal going to the creditors 
at her death. No rights of children were involved. 

iThe entire argument of appellants appears to be based 
upon the theory that since they prefer a sale of the land 
involved herein, the appellee should waive her dower rights 
in the income from the land itself and accept a commutation 
of dower. Appellee insists upon her right to enjoy one- 
third of the rents, issues and profits from the land involved 
during her lifetime in accordance with the provisions of the 
statutes applicable in the District of Columbia. 
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CONCLUSION. 

In the light of the Code provisions applicable to dower, 
and the authorities outlined in support of appellee’s posi¬ 
tion in this case, it is clear that appellants have no right to 
a partition and sale of the land involved free from dower 
without the consent of the widow. 

Respectfully submitted, 

James J. Hayden 

1323 —18th Street, X. W. 

Washington, D. C. 

Attorney for Appellee 


